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MEMORANDUM DECISION ON DEFENDANT'SMOTION TO STRIKE AND
RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT AND MOTION OF PLAINTIFFSHOME BUILDERS ASSOCIATION AND
WALTER WOODS FOR PARTIAL SUMMARY JUDGMENT

The defendant town moves for summary judgment on all remaining counts' asserted by the four
plaintiffs. | recommend that the court grant thismotionin part. Plaintiffs Home Builders Association,
Inc. (“Home Builders’) and Walter Woods move for summary judgment on Count IV of the amended
complaint. | recommend that the court deny this motion.

[. Summary Judgment Standard
Summary judgment isappropriate only if the record shows*that thereis no genuineissue asto any
material fact and that the moving party is entitled to ajudgment as a matter of law.” Fed. R. Civ. P.
56(c). “Inthisregard, ‘material’ meansthat acontested fact hasthe potentia to change the outcome of

the suit under the governing law if the dispute over it isresolved favorably to the nonmovant . ... By

like token, ‘genuine means that ‘the evidence about the fact is such that a

! Counts |1 and V have been dismissed. Order Affirming the Recommended Decision of the Magistrate Judge. Docket No. 19.



reasonable jury could resolve the point in favor of thenonmoving party ....”” McCarthy v.
Northwest Airlines, Inc., 56 F.3d 313, 315 (1stCir. 1995) (citations omitted). The party moving for
summary judgment must demonstrate an absence of evidence to support the nonmoving party’ s case.
Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether this burden is met, the
court must view the record in the light most favorable to the nonmoving party and give that party the
benefit of all reasonable inferences in its favor. Cadle Co. v. Hayes, 116 F.3d 957, 959 (1st Cir.
1997). Oncethe moving party has made a preliminary showing that no genuineissue of material fact
exists, “the nonmovant must contradict the showing by pointing to specific facts demonstrating that
thereis, indeed, atrialworthy issue.” National Amusements, Inc. v. Town of Dedham, 43 F.3d 731,
735 (1st Cir. 1995) (citing Celotex, 477 U.S. at 324); Fed. R. Civ. P. 56(e). “Thisisespecially true
in respect to claims or issues on which the nonmovant bears the burden of proof.” International Ass n
of Machinists & Aerospace Workers v. Winship Green Nursing Ctr., 103 F.3d 196, 200 (1st Cir.
1996) (citations omitted).

The mere fact that both sides seek summary judgment on a particular claim does not render
summary judgment inappropriate. 10A CharlesWright, Arthur Miller & Mary Kane, Federal Practice
and Procedure (“Wright, Miller & Kane”) § 2720 at 327-28 (3d ed. 1998). For thoseissues subject
to cross-motionsfor summary judgment, the court must draw all reasonableinferences against granting
summary judgment to determine whether there are genuine issues of material fact to be tried.
Continental Grain Co. v. Puerto Rico Maritime Shipping Auth., 972 F.2d 426, 429 (1st Cir. 1992).
If there are any genuineissues of material fact, both motions must be denied asto the affected issue or
issues of law; if not, one party isentitled to judgment asamatter of law. 10A Wright, Miller & Kane

§2720.



Il. Factual Background

The following undisputed facts are material and appropriately supported in the parties
respective statements of material facts submitted pursuant to this court’s Local Rule 56.

The defendant Town, which has a population of approximetely 13,000, experienced itslargest
population growth in the 1990s. Defendant’ s Statement of Materia Facts as to Which Thereis No
Genuine Issue to be Tried (“Defendant’'s SMF’) (Docket No. 37) T 1; Plaintiffs Response to
Defendant’ s Statement of Undisputed Materia Facts, etc. (“Plaintiffs Responsive SMF’) (Docket No.
40) 11. The Town has issued the following numbers of residentia building permits in the years
shown: 1980 — 142; 1982 — 105; 1983 — 122; 1984 — 210; 1985 — 324; 1986 — 422; 1987 —
95; 1988 — 66; 1989 — 89; 1990 — 65; 1991 — 65; 1992 — 86; 1993 — 77; 1994 — 92; 1995 —
85; 1996 — 110; 1997 — 117; 1998 — 145; 1999 — 160. Id.

Under the Town Charter, an ordinance may be proposed by petition and adopted by genera
referendum after apublic hearing. 1d. 2. On August 26, 2000 a Residential Growth Ordinance was
so adopted by the Town. Id. The Ordinance statesthat it is retroactive to May 22, 2000. 1d. The
Town required applicantsfor building permitsto sign an addendum to their applicationsproviding that
any permit issued after May 22, 2000 might be revoked. Id.

Applicants seeking approval for subdivision development projectsin York must first obtain
approva from the planning board of a sketch plan, apreliminary plan and afinal plan. 1d. 4. They
may then apply for residential building permits. 1d. The Ordinance providesthat no morethan seven
dwelling units will be authorized per month and that applications shall be filed with the code
enforcement officer and dated the month in which they arefiled. 1d. Applicationsfor not more than

two dwelling units shall be allowed for any one subdivision per month. 1d. No person shall submit



more than one application per month for residential building permitsfor lots not within asubdivision.
Id.

Residential building permit applicationswithin each category are placed in abox for the month
they were submitted and are drawn, in accordance with the procedure described herein, until the box
is empty. Id. 5. Only then may the code enforcement officer start drawing from the box for the
subsequent month. 1d. The code enforcement officer first draws applicationsfor up to four dwelling
unitsfrom the non-subdivision box. Id. If thereare applicationsfor fewer than four dwelling unitsin
the non-subdivision box, he then draws applications for up to atotal of four dwelling units from the
subdivision box. Id. If there are more than four applications in the non-subdivision box, the code
enforcement officer drawsthree from the subdivision box. 1d. If thereare more applicationsin abox
than thetotal allowed, the drawing shall be ablind lottery and the undrawn applications assigned to a
subsequent month until the box isdepleted. 1d. Regardless of the number of applicationsfor building
permits submitted in agiven month, all of the applications are actually drawn on one specified day and
all of the applicants are given a date on which they will be issued a building permit. Id. 6.

A subdivision with three to six potential wits is alowed to have one permit application
pending at any time. Id. 7. A subdivision with seven to ten unitsis allowed to have two pending
applications and a subdivision with eleven or more units is allowed three. 1d. The Ordinance
exemptsfrom itsrequirements only elderly housing proposed by the Y ork Housing Authority. 1d. 8.
The Ordinance statesthat it will terminate automatically three yearsfrom the date of enactment, unless
specifically extended by avote at a general or special referendum eection. Id. 9.

Paintiff Currier Builders, Inc. (“Currier”) is a Maine corporation which has been in the
business of residential construction and remodeling since 1989. Id. 1 13. As of January 30, 2002

Currier was building homesin Acton, Wellsand Cape Neddick, Maine. 1d. 115. Currier has owned



no land in York since 1989. Id. 1 14.% Currier isnot amember of plaintiff Home Builders. 1d. 1 16.
Since the Ordinance was adopted, Currier has applied for abuilding permit in the Town for aparcel
on Clay Hill Road in Cape Neddick. Id. 18. The permit was not subject to the Ordinance and was
granted in two days. 1d. Asof January 30, 2002 Currier had not lost any money as a result of the
Ordinance. Id. 1 21.
Plaintiff Cape Neddick Estates, Inc. (“Estates’) isaMaine corporation formed to develop a
subdivision on Walter Kuhn Road in York. Id. §24. It ownsthirty-one acresof property in Y ork. Id.
It received final subdivision approval from the Y ork planning board for an eight-lot subdivision on
January 14, 2001. 1d. §25. Asof January 30, 2002 Estates had one building permit in hand that had
been received in July 2001 and expected to receive a second permit in March 2002. Id. §26. It had
already sold onelot in the subdivision and the purchaser of that |ot has applied for abuilding permit.
Id. Under the Ordinance, only two applications for building permits in this subdivision may be
pending a any onetime. Id. 127. The principa of Estates plansto apply for another permit after it
receivesitsbuilding permitin March 2002. 1d. 124, 27. Estatesisnot amember of Home Builders.
Id. 1 34. It does not own any other land in Y ork on which it intends to build residences. Id.
Paintiff Walter Woodsisaresident of Y ork and the president of Graystone Builders, Inc. 1d.
1 35. Woods purchased land on Ridge Road in 1994 and 1995. Id. In 1996 Woods applied to the
Y ork planning board to develop and construct a 32-unit duplex style complex for elderly congregate
care known as Spring Pond Estates (Phasel). 1d. 136. Hereceived planning board approval in April

1997 and began construction in September 1998. 1d. Prior to enactment of the Ordinance, Woods had

2Intheir responseto this paragraph of the defendant’ s statement of material facts, the plaintiffs assert that the president of Currier *“has
held afinancid interest in anumber of parcelsin York after 1989, that he “typically” purchased parcds (presumably in York) and
“then placed [them] in the name of an immediate family member,” and that Currier “was therefore the beneficid owner of these
parceds” Paintiffs Regponsve SMF 1 14. On thefactua showing made, the last assertion, alega conclusion, isunsupported and
must be disregarded.



begun planning to construct Phase Il on the same parcel. Id. §37. To be known asBrookside Villas,
Phase |1 consisted of a 75 to 100 unit congregate care complex, including studio, one-bedroom and
two-bedroom apartments and 16 duplex-style elderly housing units. 1d. Woods also planned to
construct a separate 18-unit rental apartment complex designed to cater to lower income residents of
any age on thisparcel. 1d. Prior to the enactment of the Ordinance, Woods had not applied for any
building permits in connection with Phase I1. Id. 39. After the Ordinance was adopted, Woods
circulated a petition for a referendum vote to amend the Ordinance to exempt elderly housing or
elderly congregate care housing. 1d. 40. The proposed amendment went to referendum in November
2001 and failed. Id. Woodsthereafter decided to join this already-pending action asaplaintiff. 1d.
41.

Elderly congregate care projects require that all components of the project be constructed to
render the project attractiveto elderly clients and the entire project is necessary in order for Woodsto
recoup hisinvestment. Plaintiffs Additional Statement of Undisputed Materia Facts (“Plaintiffs
SMF”) (included in Plaintiffs' Responsive SMF at 17-30) 1 130; Defendant Town of Y ork’ sResponse
to Plaintiffs Statement of Additional Undisputed Material Facts (* Defendant’ sReply SMF") (Docket
No. 49) 1 130. Residentsof Phase| purchased their unitsin reliance on thefact that Phase Il would be
approved and constructed. 1d. Phase | offered independent living for seniors. 1d. Phase Il was
designed with assisted living and nursing home components so that these residents could remainin the
same retirement community should they require an increased amount of care or should their financial
condition changefor theworse. Id. Thisconcept, knownasthe* continuum level of care” for seniors,
is an integral element of successful retirement communities. 1d. The defendant’s expert witness
conceded that Woods would have to wait many years to gain the necessary permits for Phase I,

rendering it economically infeasible. 1d. 7 134.



As of January 21, 2002 Woods has not submitted Phase Il to the York planning board for
approval. Defendant’s SMF 1 43; Plaintiffs Responsive SMF 1 43. It would take between six and
nine months for the project to be approved. 1d. Woods would not be able to apply for a building
permit on Phase Il until he had obtained planning board approva. 1d. Woods estimates that he has
between seven and eight acres of developable land at the site. 1d. §46. Woods owns other land in
Y ork and intends to acquire three parcels on which building permits have been issued. Id. 1 49.

On May 22, 1999 the Y ork board of selectmen adopted the Y ork Comprehensive Plan. Id.
150. On May 29, 2001 the board of selectmen adopted amendments to the Comprehensive Plan
pertaining to the Ordinance. 1d. Beforethe citizentinitiated petition that resulted in the Ordinance, the
selectmen were aready committed to devel oping some kind of proposal for agrowth cap. 1d. 1 59.
After the petition was submitted, the sel ectmen appointed acommittee to draft agrowth cap ordinance.

Id. The committee's draft allowed for the annual issuance of 120 building permits. 1d. Sincethe
Ordinance was enacted, no applications for building permits for multi-family units have been
submitted to the Town. 1d. 7 61.

The Town has applied the Ordinance in a manner consistent with its expressed terms and
requirements. 1d. § 68. Thewait for a building permit in the non-subdivision category is nearly two
years. Plaintiffs SMF 1 112; Defendant’ sReply SMF § 112. Multi-family units must have building
permits for al of the project’ s units before construction may begin. Id. 1117. Asof early 2002 the
wait for asingle building permit within amulti-family dwelling was between six monthsand oneyear.

Id. §118.

The designated representative of Home Builders who testified at deposition was unable to

identify any member of the association that had suffered adverse economic impact as aresult of the

Ordinance. Defendant’s SMF 1 97; Plaintiffs Responsive SMF 1 97.



I11. Discussion
A.Motion To Strike

The defendant has moved to strike adocument filed by the Woods and Home Builders entitled
“Plaintiffs Reply & Supplemental Statements of Undisputed Material Facts’ (“Woods' Supplementa
SMF"), Docket No. 46, on the groundsthat it violatesthis court’ s Local Rule56. Defendant’sMotion
to Strike Plaintiffs’ “Reply & Supplementa Statements of Undisputed Material Facts’ (Docket No.
52). The“supplemental” statement of material facts purportsto “ controvert”  each of the defendant’s
denialsor qualifications of paragraphsincluded in these plaintiffs’ initial statement of material facts.
It aso includes two new paragraphs separately entitled “Plaintiffs Supplemental Statement of
Undisputed Material Facts” Woods Supplemental SMF at 7. Neither type of submission is
contemplated by Local Rule 56 and numerous decisions of this court have held that new factua
assertions submitted with areply to the opposition to amotion for summary judgment in the absence of
arequest for leave to do so will be disregarded by the court. The Woods plaintiffs’ two additional
factual paragraphsincluded in Docket No. 46 will fare no differently. Themotion to strikeisgranted
as to those paragraphs.

TheWoods plaintiffs’ opposition to the motion to strike characterizestheir “ controverting” or
qualifying of 25 of the defendant’ s responsesto the 40 paragraphsincluded in their initial statement of
material facts as the reply contemplated by Local Rule 56(d) to additional facts raised in those
responses. Of course, Local Rule 56(d) refers to additional facts raised by the party opposing a
motion for summary judgment in aseparate section or document, after admitting, denying or qudifying
the factual statementsin amoving party’s statement of material facts, not to the required citation in

those responses of placesin the record where qualifying or opposing informationisto befound. Ifan

% Loca Rule 56 specificaly requires a party to admit, deny or qualify each paragraph of an opposing party’s statement of materid
(continued on next page)



opposing party failed to comply with Loca Rule 56 and in fact included additional facts not necessary
to deny assertionsin amoving party’ s statement of material factsin its response to such paragraphs
rather than separately after completing its response, the plaintiffs argument might have merit.
However, in this case none of the defendant’ s denials may be fairly so characterized.

The defendant’ s qualifications in responding to paragraphs 13, 21 and 25 of the plaintiffs
initial statement of material facts may be characterized as adding new facts to which the plaintiffs
should be alowed to respond. For this reason the motion to strike will be denied as to the reply
statement, as distinguished from the supplemental statementsincluded in the document. However, for
the reasons stated above, | will not consider the plaintiffs’ reply statement in connection with any other
paragraphs of the defendant’ s responsive statement of material facts.

The plaintiffs also request that “[s]hould this Court determine. . . that Plaintiffs submission
was improper, . . . thisCourt treat the parties equally and likewise strike any additional, previously-
uncited facts from the Record in Defendant’ s Reply and Response SOMF, including but not limited to
all factsfrom the Affidavit of Stephen Burns.” Plaintiffs Opposition to Defendant’sMotionto Strike,
etc. (Docket No. 53) at 2. If the plaintiffs believe that the defendant’ s submission of the Affidavit of
Stephen F. Burns (Docket No. 48) in support of itsreply to the statement of additional factsthat they
submitted with their response to the defendant’ sinitial statement of material factsviolated Local Rule
56, the appropriate step for them to take would be the filing of a motion to strike that document. A
limited, “tit for tat” request that the document be struck only if al or any portion of the plaintiffs’ reply
filing is struck in response to a properly filed motion to strike is not an appropriate approach to the
issue. In any event, the only reference to the Burns affidavit in the defendant’s response to the

plaintiffs statement of additional facts is found at paragraph 129. Defendant’s Reply SMF  129.

facts. The use of terms such as “uncontroverted” or “not denied” does not comply with the rule and is not helpful to the court.



Thisuse of an additional affidavit was necessary to provide evidentiary support for the defendant’s
denia of the plaintiffs’ factual assertion and iswell within the scope of Loca Rule 56. The defendant
did not attempt to use the affidavit to add to the summary judgment record more positive factua
assertionsin support of itsoverall positionin connection with itsreply to the plaintiffs' oppositionto
its motion, which would not have been acceptable under thelocal rule. That distinctionisclear, and it
iscritical.
B. The Mation for Partial Summary Judgment
Woods and Home Builders (hereafter “Woods’) contend, Plaintiffs Walter Woods and
Homebuilders & Remodelers Association of Maine's Motion for Partial Summary Judgment, etc.
(“Woods Motion”) (Docket No. 32), that they are entitled to summary judgment on Count 1V of the
amended complaint, which attacks the Ordinance “ [b]oth on itsface and as applied” on theground thet
it deprives them of property without compensation in violation of the state and federal constitutions.
Amended Complaint 1 102-06. The defendant aso seeks summary judgment on this count.
Defendant’ s Motion for Summary Judgment, etc. (“ Defendant’ sMotion”) (Docket No. 34) at 14-19.*
The Takings Clause of the Fifth Amendment, applicableto the States
through the Fourteenth Amendment, prohibits the government from taking
private property for public use without just compensation. The clearest sort
of taking occurs when the government encroaches upon or occupies private
land for its own proposed use. Our cases establish that even a minimal
permanent physical occupation of real property requires compensation under
the Clause. In Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922), the
Court recogni zed that therewill beinstances when government actions do not
encroach upon or occupy the property yet still affect and limit its use to such
an extent that ataking occurs. In Justice Holmes well-known, if lessthan
self-defining, formulation, “while property may be regulated to a certain

extent, if aregulation goestoo far it will be recognized asataking.” 1d., a
415.

* The parties do not contend that the requirements of the Maine and federal condtitutions differ with respect to thisor any daim raised
inthisaction. The following discussion mentions only thefedera congtitution but isequaly applicableto the claims brought under the
Maine condtitution.
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Since Mahon, we have given some, but not too specific, guidanceto
courts confronted with deciding whether aparticular government action goes
too far and effectsaregulatory taking. First, we have observed, with certain
qualifications, . . . that aregulation which deniesall economically beneficid
or productive use of land will require compensation under the Takings
Clause. Where a regulation places limitations on land that fall short of
eliminating al economically beneficia use, ataking nonetheless may have
occurred, depending on a complex of factors including the regulation’s
economic effect on the landowner, the extent to which the regulation
interferes with reasonabl e investment-backed expectations, and the character
of the government action. Theseinquiriesareinformed by the purpose of the
Takings Clause, which is to prevent the government from forcing some
people aloneto bear public burdenswhich, inal fairnessand justice, should
be borne by the public as awhole.
Palazzolo v. Rhode Island, 533 U.S. 606, 617-18 (2001) (citations and internal quotation marks
omitted). “Assuming ataking is otherwise established, a State may not evade the duty to compensate
on the premisethat thelandowner isleft with atokeninterest. . .. A regulation permitting alandowner
to build asubstantial residence on an 18-acre parcel does not |eave the property ‘economically idle.””
Id. at 631. “[R]egulationsthat |eave the owner of land without economically beneficial or productive
optionsfor itsuse— typically . . . by requiring land to be | eft substantially in its natural state— carry
with them a heightened risk that private property is being pressed into some form of public service
under the guise of mitigating serious public harm.” Lucas v. South Carolina Coastal Council, 505
U.S. 1003, 1018 (1992). A landowner who “has been called upon to sacrifice all economically
beneficial usesin the name of the common good, that is, to leave his property economicaly idle, . . .
has suffered ataking.” Id. at 1019 (emphasisin original). See also MC Assocs. v. Town of Cape
Elizabeth, 773 A.2d 439,443 (Me. 2001) (“ A property owner failsto prove a categorical federal or
state takings claim if he or she fails to show that the governmental action has rendered the property
substantially uselessand stripped it of all practical value.”); Q.C. Constr. Co. v. Gallo, 649 F. Supp.
1331, 1336-37 (D. R.I. 1986) (“[I]t is insufficient for plaintiff to show only that the regulation

deprives him of the best use of his property or that the regul ation has caused a severe decrease in the

11



value of the property. . .. Rather, plaintiff must show that the regulation interferes so severely with his
use of the property as to render the property worthless or useless.”). If thetaking istemporary, “no
subsequent action by the government can relieveit of the duty to provide compensation for the period
during which the taking was effective.” First English Evangelical Lutheran Church of Glendalev.
County of Los Angeles, 482 U.S. 304, 313, 321 (1987).

The defendant raisestwo procedural challengesto the moving plaintiffs motion for summary
judgment onthisclaim. It contendsthat Home Builderslacks standing to raise the claim becauseit has
no right, title or interest in land in Y ork, Defendant’ s Motion at 18, and that WWoods may not pressthe
claim because he has failed to apply to the planning board for approval of Phase Il of his project
which would be required before any building permits could be sought under the Ordinance, id. at 15-
16. Home Buildersresponds, in conclusory fashion, that because its position isthat excessive delays
in obtaining building permits imposed by the Ordinance effect ataking “the fact that [it] do[es] not
own land in York is inconsequentia to this clam.” Plaintiffs Opposition to York’s Motion for
Summary Judgment (“ Plaintiffs Opposition”) (Docket No. 43) at 23. It also statesin afootnotethat it
“appearsin thisaction in arepresentative capacity of personsand entities that own and develop land
or who are in supporting businesses,” id. n.7, citing paragraph 103 of the amended complaint and a
page of the deposition of Dan Remick. Woods argues in response that his takings claim is ripe
because there is no question about how the Ordinance would apply to his property and because
application for the necessary local permitswould befutile. Id. at 27.

I noted in my recommended decision on the defendant’ s motion to dismissthisaction, when the
defendant challenged Home Builders standing, that ownership of property in York is not required
under Mainelaw to confer standing on the association to bring thisaction. | found that Home Builders

had made the necessary factual alegation in the complaint that one or more of its members was
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suffering immediate or threatened injury as aresult of the enactment of the Ordinance. Recommended
Decision on Defendant’ s Motion to Dismiss (Docket No. 14) at 14. However, moreisrequired at the
summary judgment stage. Home Builders has offered no evidence through its statements of material
factsthat any of its members has actually suffered or will morethan likely suffer any particular injury
as a result of the enactment or application of the Ordinance. Home Builders has not provided any
evidencethat any of its memberswould have sought to build residencesin Y ork but for the Ordinance,
or that there exists any other factual basis from which it would be reasonable to infer that any of its
members have suffered or would suffer from the delays alegedly imposed by the Ordinance that Home
Builders asserts are sufficient to invalidate it on this congtitutional ground, or that any of its members
havelost “ supporting business’ dueto the Ordinance. Indeed, one of itstwo citations in support of its
position on thisissue, to aparagraph of the unverified amended complaint, isnot of evidentiary quality
and accordingly cannot be considered in connection with a motion for summary judgment, and the
other citation does not support Home Builders' assertion that some of its members* own and develop
land,” let alone land in York, Maine. See generally Tisei v. Town of Ogunquit, 491 A.2d 564, 567
(Me. 1985) (“To have standing to challenge amunicipality’ sland use regul ations, a party must possess
sufficient “title, right or interest’ in theland to confer upon him lawful power to useit or to control its
use.”) Thedefendant isentitled to summary judgment on any claim raised by Home Buildersin Count
V.

Woods' as-applied takingsclaimisripeonthebasisof futility. “[T]hereare circumstancesin
which a party, on grounds of futility, might bypass a permit process and go directly to court seeking
judicial review of alaw’ s constitutionality under the Takings Clause.” Gilbert v. City of Cambridge,
932 F.2d 51, 60-61 (1st Cir. 1991). Woods has submitted evidence, some of which isdisputed by the

defendant, that would allow a reasonable factfinder to conclude that, for him, applying for building

13



permits under the Ordinanceisnot a“viableoption,” id. at 61, for hisplanned Phase Il development.
Woods SMF 11 2, 4-16, 19-21. That is sufficient to allow Woods to pursue this claim. See also
Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 386 (1926). Lack of ripenessisthe sole
ground advanced by the defendant in support of its motion for summary judgment on Woods' takings
claim, Defendant’s Motion at 15-16, and the motion accordingly must be denied asto Count IV with
respect to Woods.

Woods cannot prevail on hisfacial takings claim, however. In Tahoe-Serra Preservation
Council, Inc. v. Tahoe Reg’'| Planning Agency, 122 S.Ct. 1465 (2002), the Supreme Court recently
held that a 32-month moratorium on devel opment imposed by aregional governmental agency was not
a per se taking under the Fifth Amendment. 1d. at 1477-1489. The ordinance at issue here, while
imposing a limit on building permits that apparently causes extensive delays, particularly for
developers of multi-family residences, is by its own terms not amoratorium; eighty-four permitsareto
be issued each year. In addition, the Ordinance by itstermswill expire three years from the date of
enactment unless extended by avote at ageneral election or special referendum. Whilethe question
whether such an ordinance creates an unconstitutional taking on itsface * depends upon the particul ar
circumstances of the case,” id. at 1478, the Supreme Court’'s analysis of the more restrictive
moratorium in Tahoe-S erra compel sthe conclusion that the defendant isentitled to summary judgment
on the facial Fifth Amendment challenge to the Ordinance raised by all plaintiffsin Count IV of the
amended complaint.

Woods contends that the potential application of the Ordinance to his Phase Il property
congtitutes an unconstitutional taking because it deprives his property of al economically viable use
and, in the aternative, that the economic impact of the Ordinance on him is so severethat ataking must

be found under Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978). WoodsMotion at
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7-14. Thedefendant’ s response attacks only the ripeness of Woods' claim, Defendant’ s Objection to
PlaintiffsWoods and Homebuilders & RemodeersMotion for Partial Summary Judgment on Count IV
(Docket No. 42) at 4-10. | have rejected that argument;” nonetheless, | must consider the meits of
Woods argument. See FDIC v. Bandon Assoc., 780 F. Supp. 60, 62 (D. Me. 1991).

When ataking is absolute, i.e., when the owner is deprived of any economically viable use of
his property, no further inquiry is necessary. Del Monte Dunes at Monterey, Ltd. v. City of
Monterey, 95 F.3d 1422, 1432 (9th Cir. 1996). “[W]here an owner isdenied only some economically
viable uses, ataking still may have occurred where government action has a sufficient economic
impact and interferes with distinct investment-backed expectations.” Id. Indetermining whether the
owner has been deprived of any economically viable use, “[t]he standard is not whether the landowner
has been denied those uses to which he wants to put his land; it is whether the landowner has been
denied all or substantially all economically viable use of hisland.” Corn v. City of Lauderdale
Lakes, 95 F.3d 1066, 1072-73 (11th Cir. 1996). Here, there is evidence in the summary judgment
record, disputed by Woods, that, if credited, would establishthat Woods' property could be used for
single-family residences and that building permits for such residences would most likely have been
available during theinitial term of the Ordinance. Defendant’s SMF ] 46. Woodsarguesthat such use
of the property “would not provide [him] with asufficient financial return to return aprofit in light of
his significant investment into the property,” Woods Reply Memorandum at 7. However, thefact that
Woods could beleft without aprofit from such use of hisland, dueto hisown decision to make certain

improvements to the property in anticipation of aparticular use does not and cannot mean that he has

® Woods contendsin asingle sentence that the defendant is“ equitably estopped from arguing that planning board approva of Phasell
was anything but a certainty.” Reply Memorandum in Support of Rlaintiff Woods and Homebuilders' Joint Motion for Summary
Judgment on Count 1V (“Woods Reply Memorandum”) (Docket No. 45) at 4, but the facts on which he basesthat argument are very
much in dispute, Woods Supplemental SMF 27, Woods SMF [ 22- 27, Defendant’ s Responsive SMF {1 22- 27, and therefore,
evenif the argument had been devel oped by Woodsin this memorandum, the court cannot conclude that estoppel barsthis argument
(continued on next page)
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been deprived of all economically viable use of the property. If aproperty owner could insist on his
chosen use of the property at issue asthe standard by which possible economically viable use must be
measured, the standard would have little or no objective value. Under the circumstances of thiscase,
the Penn Central analysis must be applied.

The three factors to be considered under Penn Central are the economic impact of the
regulation on the claimant, the extent to which the regulation has interfered with distinct investment-
backed expectations, and the character of the governmental action. Inre Weinstein, 164 F.3d 677,
685 (1st Cir. 1999). The evidence proffered by Woods with respect to the first two factors is
uniformly disputed by the defendant. Woods SMF 114, 11-12, 21-27, 35-40; Defendant’ s Responsive
SMF 11 4, 11-12, 21-27, 35-40. The court may not reach a conclusion under Penn Central by
applying only one of the three factors. Under these circumstances, it is not possible for the court to
conclude as a matter of law that Woods is entitled to summary judgment on his as-applied takings
clam. His motion should be denied. For the reasons already stated, the defendant’s motion for
summary judgment against Woods on Count IV should also be denied.

C. The Defendant’s Motion for Summary Judgment
1. Count I. Count | of the amended complaint alleges that the Ordinance violates 30-A M.R.SA.
§8 3001, 4351 and 4352(2). Amended Complaint {1 76-85. Those statutory provisions deal with a
municipaity’s “home rule’ authority. The defendant contends that the Ordinance is not a zoning
ordinance and therefore not required to comply with the statutes invoked by the amended complaint;
that, in the alternative, the Ordinance complies with the cited statutes; and that it has applied the

Ordinance in accordance with its terms.® Defendant’s Motion at 4-8. The plaintiffsrespond that the

by the defendant as a matter of law.

® Thisargument addresses paragraph 80 of the amended complaint, which alegesthat the defendant “isviolating Maine sHome Rule
provisons, 30-A M.R.S.A. 8 3001 et seq., to the extent that it is goplying the Ordinance in amanner contrary to the Ordinance’'s
(continued on next page)
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Ordinance congtitutes an amendment to the defendant’ s existing zoning ordinance, that it isso similar
in effect to the zoning ordinancethat it should be considered part of the zoning ordinance, and that itis
inconsistent with the defendant’ s comprehensive plan. Plaintiffs Opposition at 1-10.

The statutes cited in the amended complaint provide, in relevant part:

Any municipality, by the adoption, amendment or repeal of ordinancesor
bylaws, may exercise any power or function which the Legidature has power
to confer upon it, which is not denied either expressy or by clear
implication, and exercise any power or function granted to the municipality
by the Constitution of Maine, genera law or charter.

1. Liberal construction. Thissection, being necessary for thewelfare of
themunicipalities and their inhabitants, shall beliberally construed to effect
its purposes.

2. Presumption of authority. Thereisarebuttable presumption that any
ordinance enacted under this section isavalid exercise of amunicipality’s
home rule authority.

30-A M.R.SA. §3001.

This subchapter provides express limitations on municipal home rule
authority.

30-A M.R.SA. §4351.

A municipal zoning ordinance may provide for any form of zoning
consistent with this chapter, subject to the following provisions.

* % %

2. Relation to comprehensive plan. A zoning ordinance must be
pursuant to and consistent with a comprehensive plan adopted by the
municipal legidative body.
30-A M.R.S.A. 8§4352(2). A zoning ordinanceisdefined as*atype of land use ordinancethat divides
amunicipality into districts and that prescribes and reasonably applies different regulations in each

district.” 30-A M.R.SA. § 4301(15-A).

expresstermsand requirements,” and paragraph 84, which allegesthat the Ordinance violates these statutes “ because, inter alia, the
Town' sapplication isunauthorized by the plain terms of the Ordinance and the Town istherefore acting unlawfully.” Intheir oppostion
to the defendant’ smotion for summary judgment, the plaintiffs state that they “ do no opposethat part of Y ork’ sMotion for Summary
Judgment arguing that the Ordinance is being gpplied in amanner consistent with its expressterms.”  Plaintiffs Oppositionat 1 n.1.
Thereisno evidencein the summary judgment record to support aconclusion that the defendant has applied the Ordinancein amanner
(continued on next page)
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The Ordinance, included in the summary judgment record as Exhibit 3 to the deposition of
Mark Green, isnot azoning ordinance under the statutory definition. 1t does not purport to divide the
Town of York into districts or to prescribe and apply different regulations in each such district. To
the contrary, by itstermsit applies throughout the Town. The plaintiffs attempt to overcome this gap
in the lega underpinning of their claim by contending that “[t]he Ordinance amends the Zoning
Ordinance by effectively barring multi-family housing from those districtswherewas|[sic] previously
permitted,” and that “the Ordinance effectively prohibits construction of affordable single-family
residences — residences that were wholly permissible under the Zoning Ordinance.” Plaintiffs
Opposition at 2. Assuming arguendo that these contentions are correct, a particularly suspect
assumption in the case of “affordable” single-family residences, the effect of application of the
Ordinance does not transform it into a zoning ordinance. While amunicipality should not be able to
invalidate its own zoning ordinance by adopting another ordinance designed to circumvent the zoning
ordinance, the remedy for anindividua harmed by such astate of affairs, if he can establish that sucha
course of action wasin fact pursued by the municipality, liesin the type of constitutional relief sought
elsewhere in their amended complaint by the plaintiffs. Maine's home rule statutes smply do not
providetherelief sought in Count I. Anordinance, afforded the presumption of authority provided by
section 3001(2), must be construed liberally in concert with its expressed terms. The Ordinance
cannot reasonably be construed as a zoning ordinance or an amendment to the defendant’ s existing
zoning ordinance. Accordingly, it cannot be invalidated for failure to comply with section 4352(2).
See generally City of Lewiston v. Grant, 120 Me. 194, 200 (1921) (“ Courtsare cautious, however, in

applying the rules relative to the authority of the municipal corporation to act and discretionary

incongistent with its terms and the defendant is accordingly entitled to summary judgment on this aspect of Count I.
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powers, except in extraordinary cases to restrain gross abuses, are not subject to judicial control.”)
The defendant is entitled to summary judgment on Count I.

2. Count I11. Count Il of theamended complaint alleges that the Ordinance denies plaintiffs Woods,
Home Builders and Currier Builders, Inc. (* Currier”) equal protection of the lawsin violation of the
Maine and federal congtitutions. Amended Complaint 11 94-101. Noting that these plaintiffs do not
contend that any suspect classification or fundamental right is involved in this case, the defendant
contends that the Ordinance does not treat these plaintiffs differently from other similarly-situated
individualsand that it bearsarational relationship to alegitimate governmental interest. Defendant’s
Motion at 8-14. The plaintiffs named in Count |11 respond that their claim is that “al builders of

affordable housing have been effectively barred from Y ork by operation of the Ordinance, whereas
builders of high-end housing have not been,” and that “builders of multi-family housing have been
treated less favorably under the Ordinance than builders of single-family residences.” Plaintiffs

Opposition at 11, 12. They aso contend that aheightened level of judicial scrutiny isrequired dueto
the Ordinance’ s alleged discriminatory effect on “ affordable housing and, in turn, low and moderate
incomeindividuals.” Id. at 15-17. Inreply, the defendant argues, inter alia, that these plaintiffshave
not provided evidence to support their alegations concerning “affordable’ housing. Defendant’s
Reply to Plaintiffs Opposition to Defendant’ s Motion for Summary Judgment (“Defendant’ s Reply”)
(Docket No. 47) at 4.

For equal protection claims, “[t]he general ruleisthat legidation is presumed to bevalid and
will be sustained if the classification drawn by the statute is rationally related to a legitimate state
interest. When social or economic legidation is at issue, the Equal Protection Clause allows the
States wide latitude.” City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 440 (1985)

(citationsomitted). Under Mainelaw, “if the ordinance onitsfaceisreasonable, the objecting party
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must produce evidence to show that it is, in fact, unreasonable in its operation. The ultimate test of
reasonableness is whether the regulatory means adopted by a municipality bears any rationa
relationship to the evil to be corrected.” Buck v. Kilgore, 298 A.2d 107, 109-10 (Me. 1972).

The First Circuit has noted its “ extreme reluctance to entertain equal protection challengesto
local planning decisions.” Maconev. Town of Wakefield, 277 F.3d 1, 10 (1st Cir. 2002). When, as
is the case here, neither a fundamental right nor a suspect classification is involved in an equal
protection challenge,

courtswill uphold legidation that providesfor differential treatment upon a

mere showing of arational relationship between the disparate treatment and a

legitimate government objective. In making such an inquiry, any plausible

justification will suffice, and effectively endsthe analysis. Infact, the party

challenging the legidation bears the burden of negating every conceivable

basis which might support it.
Sarlight Sugar, Inc. v. Soto, 253 F.3d 137, 145 (1st Cir. 2001) (citations and internal punctuation
omitted). TheFirst Circuit also requires ashowing of invidiousdiscrimination, gross abuse of power
or fundamentally unfair procedures in connection with such clams. Nestor Colon Medina &
Sucesores, Inc. v. Custodio, 964 F.2d 32, 44 (1st Cir. 1992). It has also suggested that a showing of
bad faith or malicious intent in addition to evidence of differential treatment may suffice. Yerardi’s
Moody S. Rest. & Lounge, Inc. v. Board of Selectmen of Town of Randolph, 932 F.2d 89, 94 (1st
Cir. 1991).

When viewed against these standards, the plaintiffs’ case has several problems. They have
offered no evidence of bad faith, maliciousintent, invidious discrimination or gross abuse of power on

the part of the defendant in connection with the Ordinance. The plaintiffs cannot reasonably besadto

have made an effort to negate every concelvable basis which might support the Ordinance.
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The plaintiffs offer no citationsto authority supporting their contention that a heightened degree
of judicial scrutiny is required in this case because the Ordinance limits their ability to build
“affordable’ housing, aterm which they do not define and which is not present in the Ordinance.

The degree to which legidation is scrutinized for a denia of equal

protection depends on the nature of the classification made in the statute.

“Strict” scrutiny isonly appropriate when the statute involves the inherently

suspect classifications of race, national origin, or alienage, or it impingeson

a fundamental persona right. The Supreme Court has identified only two

classifications that warrant heightened scrutiny: gender and legitimacy.

Economic legidation . . . that does not employ suspect classifications or

impinge on fundamental rights must be upheld against equal protection attack

when the legidative means arerationally related to alegitimate governmental

purpose.
Maine Central R. R. Co. v. Brotherhood of Maint. of Way Employees, 813 F.2d 484, 488 (1st Cir.
1987) (citations and internal punctuation omitted). In the unlikely event that these plaintiffs have
standing to assert the interest of “low and moderate income individuals’ in the construction of
“affordable’” housing in York, their claims need not be scrutinized at any level beyond that of the
rational relationship test.

Another difficulty facing the plaintiffs is their failure to offer any evidence that potential
builders of “high-end housing” aretreated differently from potential builders of “affordable” single-
family housing under the Ordinance. The Ordinance makes no such distinction on its face, nor can
such a conclusion reasonably be inferred from itsterms. Indeed, if the plaintiffs mean to suggest that
single-family residences|ocated in subdivisionswould automatically be more“affordable’ than those
located outside subdivisions, the Ordinance makes two permits per month available for housesto be
built in subdivisions and only one for houses built elsewhere, a more favorable treatment of

subdivisions. Therecord contains evidence that thewait for a permit in the non-subdivision category,

presumably since the Ordinance took effect, is“nearly twoyears.” PlaintiffS SMF §112; Defendant’s
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Reply SMF 1 112. No evidence has been offered concerning the wait for apermit in the subdivision
category.

The plaintiffs have submitted evidencethat in the ten years before the Ordinance was enacted,
Currier built between sixty and seventy residences that cost between $125,000 and $150,000, the
majority of which were built in York. Plaintiffs SMF § 113. This is apparently the plaintiffs
definition of “affordable’ housing. The plaintiffs have presented disputed evidence that Currier has
not built any such residences since the Ordinance was enacted becauseit “ cannot afford to buy alot in
York and sit onit for ailmost two years until it getsapermit” and that Woods planned to build a 20-unit
subsidized multi-family complex for the elderly as part of Phase Il of hisdevelopment of his property.

Id. 7 114, 115, 125. Finaly, they offer evidence that “in each of the two years preceding the

Ordinance's enactment, affordable single family residences. . . were being built in York” and that
since the enactment “not one * affordable’ residence hasbeen built.” I1d. 1 116. Thereisno evidence
to suggest that plaintiff Cape Neddick Estates, Inc. (“Neddick”) engages or seeks to engage in the
congtruction of “affordable” housing. The plaintiffs have presented no evidence concerning the
construction of “high-end” residencesin Y ork during any of these periods. If the plaintiffs mean to
classify all builders of single-family residences in York other than themselves as the “high-end”
builderswho are treated more favorably under the Ordinance, their proffered evidencefallsfar short
of supporting such a classification. On the record presented, the plaintiffs cannot demonstrate any
differential treatment under the Ordinance due to their claimed status as builders of “affordable”
single-family residences.

With respect to the plaintiffs’ alternate claim, that the Ordinance discriminates against builders
of multi-family housing in favor of builders of single-family residences, the plaintiffs offer no

evidence that any plaintiff other than Woods is a builder of such residences or intends or desiresto

22



build such residences in York. Accordingly, as this is the only remaining basis for the equal
protection claim asserted by the plaintiffs, the defendant is entitled to summary judgment on Count I11
against all plaintiffs other than Woods.

Assuming arguendo that Woods has presented sufficient information to allow afactfinder to
concludethat he and potential buildersof single-family residencesin Y ork are*similarly situated,” a
dubious proposition given the nature of Woods' asserted plansfor the development of his property as
agteto providea “continuum level of care” for the elderly, he has not submitted sufficient evidence
to “negat[e] every conceivable basis which might support” the Ordinance under the rational
relationship test. For example, limits on multi-family housing units which do not exclude such units
entirely’ appear to be rationally related to the Ordinance's stated purpose of “[p]rovid[ing] for a
predictable residential growth rate and . . . enabl[ing] the town to plan for and expand facilities and
services.” Ordinance A.1.1. Thisisalegitimate municipa objective. Tisei, 491 A.2d at 569.

The defendant is entitled to summary judgment on Count 111.

3. Count 1V with respect to Currier and Neddick. The defendant contends that Currier may not
present a takings claim because it has not gpplied for a permit under the Ordinance. Defendant’s
Motionat 16-17. It arguesthat Neddick cannot establish that it has been deprived of all economically
beneficial use of itsland. Id. at 17. The plaintiffs respond that Currier’s claim is that it has been
deprived of “its entire business in York,” rather than any claim based on ownership of “physical
land.” Plaintiffs Opposition at 28. They assert that Neddick may recover because delaysimposed by
the Ordinance make it impossible for Neddick “presently” to recoup its investment in the land on

which it has established a subdivision. 1d. at 29.

" Under the Ordinance, a three-unit multi-family dwelling might not be subject to extengive delay in recaiving the necessary building
permits. A 100-unit multi-family dwelling, like that planned by Woods, would experience delay beyond the three-year term of the
Ordinance.
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Currier has built or is building homes in the towns of Kittery, Eliot, Ogunquit, Wells,
Kennebunk, South Berwick and Action as well as York. Defendant’s SMF f 14-15; Plaintiffs
Responsive SMF {1 14-15. It does not suggest that it can only build housesin Y ork or that sufficient
land to provideit with aprofitable businessisno longer availablein other townsin which it has built
houses in the past or is currently building houses. None of the three cases cited by the plaintiffsin
support of their position that an interest in conducting aparticular businessin aparticular municipality
isaproperty interest protected by the Fifth Amendment. In Goldblatt v. Town of Hempstead, 369U.S.
590, 594-96 (1962), the issue was whether the “entire mining utility” of real property owned by the
plaintiff who intended to continueto excavate the property had been confiscated by amunicipa mining
ordinance. In Lucas, the question was whether an owner of real property had been deprived of al
economically beneficial uses of that property by a state statute barring the erection of permanent
structures on certain property, including that owned by the plaintiff. 505 U.S. at 1006-07, 1019. In
Eastern Enters. v. Apfel, 524 U.S. 498 (1998), the property at issue was a pension fund owned by the
plaintiff employers. None of these opinions can be stretched to provide support for the position
advocated here by the plaintiffs. Potential business in a particular municipality, when for all that
appears similar business can be maintained e sewhere without significant hardship, s mply does not
congtitute aproperty interest protected by the federal and Maine congtitutions. Based on the showing
made, the defendant is entitled to summary judgment against Currier on Count 1V.

The evidence in the summary judgment record establishes that (i) Neddick owns 31 acres of
property in York; (ii) it applied for approval of an eight-lot subdivision on this land before the
enactment of the Ordinance and received approva after enactment of the Ordinance; (iii) it has
applied for asmany building permits as are allowed for this property under the Ordinance; (iv) it has

received one or two building permits; (V) it has sold one of the lots for $225,000 and the buyer has
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applied for abuilding permit; (vi) the remaining lotsin the subdivision have asale price of $225,000
each; and (vii) it hasinvested between $600,000 and $765,000 in the subdivision. Defendant’s SMF
19 24-29, Plaintiffs Responsive SMF 1{124-29; Plaintiffs SMF 1 136-37, Defendant’ s Reply SVIF
19 136-37. Thesefacts simply do not support, or even alow, aconclusion that Neddick haslost all
economically beneficial use of the property, even temporarily, asaresult of the Ordinance. Sincethe
Ordinance has been applicable to the property, Neddick has sold one of the eight lots and received
permits to build on one or two more. The plaintiffs offer no evidence that suggests that Neddick
would have had more sales were it not for the Ordinance or even that Neddick is using the building
permitsit has obtained to build on the property. The evidence in the summary judgment record may
reasonably be interpreted to show that Neddick has not received the economic benefit from its
property that it anticipated or hoped for, but it isa so indisputable that it has not been deprived of the
opportunity to derive economic benefit from that property during the term of the Ordinance. Nor canit
be said that the evidence establishes such adegree of interference with Neddick’ sinvestment-backed
expectations or such an economic impact on Neddick that Penn Central may apply to allow Neddick
to proceed with atakings claim. The defendant is entitled to summary judgment against Neddick on
Count 1V.
V. Conclusion

For theforegoing reasons, | recommend that the motion of plaintiffs Walter Woods and Home
Builders Association, Inc. for summary judgment be DENI ED; and that the motion of the defendant for
summary judgment be GRANTED asto Counts | and 11l and asto al clams of plaintiffs Currier
Builders, Inc., Cape Neddick Estates, Inc. and Home Builders Association, Inc. asserted in Count |V

and the facia takings claim of plaintiff Woods asserted in Count 1V, and otherwise DENIED.
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Remaining for tria if the court adopts my recommendations will be the as-applied takings claim of
plaintiff Woods set forth in Count IV of the amended complaint.
The defendant’s motion to strike is GRANTED in part and DENIED in part, as set forth
above.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failureto fileatimely objection shall constitute a waiver of theright tode novoreviewby
the district court and to appeal the district court’s order.

Dated this 30th day of May, 2002.

David M. Cohen
United States Magistrate Judge
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